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Brief explanation of the clauses of the draft discretionary trust 
(IBM United Kingdom Pensions Trust Limited) 

 
This trust is created so that after an IBM member’s death, the death benefit payable can be 
held for the benefit of a specific group of people.  That group can include: 
 

• a member’s widow/widower/surviving civil partner and the family of that 
widow/widower/surviving civil partner; 

• a member’s partner;  

• a member’s children and step-children;  

• the children of a member’s surviving partner;  

• any dependant of the member; and 

• any other person, charity or other organisation PROVIDED THAT the member has in 
their lifetime in writing notified the appropriate IBM Plan Trustee of the name of 
that person, charity or organisation. 

 
In some cases, this group will also include any person who has an entitlement under the Will 
or the intestacy of the member (if the member has no Will).  
 
These people are called the ‘Beneficiaries’.  
 
The trust is fairly long so that the trustees’ powers can be set out extensively, so that they do 
not find they are unhelpfully restricted when they come to hold the death benefit after the 
death of the IBM member.  
 
This note will explain the meaning of the most significant of the clauses in the trust.  
 
The member is referred to throughout the trust as the ‘Settlor’, and this note will also refer 
to the member as the Settlor.  
 
 
Clause 1  Definitions 
 
For convenience, certain words which are used frequently in the trust or have a technical 
meaning are defined at clause 1.  
 
Clause 2  Power of Appointment 
 
The trustees hold the trust fund (i.e. the death benefit) for the beneficiaries.  The trustees 
have a wide power of discretion so that they can decide how best the money should be 
used.  There is no requirement that the Beneficiaries must benefit in equal shares, or even at 
all: trust assets could be paid out to one Beneficiary to the exclusion of all others.  If the 
Settlor has given his trustees a letter of wishes, they will be guided in this decision by that 
letter.  There is no requirement to provide a letter of wishes, but it is important as it will help 
the trustees to work out how best to divide up the trust fund.  This letter must be expressed 
to be non-legally binding (and is treated as non-binding by the trustees) because for legal and 
tax reasons, the decision about such matters must rest with the trustees alone. 
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#Clause 3  Default Income Trusts 
 
If the trustees do not pay all of the trust fund out to the beneficiaries, income arising in the 
trust fund can be paid to the beneficiaries, or for their benefit (i.e. to meet living costs such 
as rent or education).  Again the trustees have wide discretion over this, but will be guided 
by the Settlor’s letter of wishes. The trustees can also decide not to pay out the income at 
all, but to accumulate it within the trust fund.  
 
Clause 4  Power to apply capital for Beneficiaries 
 
The trustees can pay the capital of the trust fund to the Beneficiaries in shares that the 
trustees think is appropriate. They can also pay the capital of the trust fund to another trust, 
provided that this would benefit a Beneficiary. Again, the trustees will be guided by the 
letter of wishes in this.  
 
Clause 5  Trusts of Capital in Default of Appointment  
 
If the trustees do not exercise their powers under clauses 2, 3 and 4, then at the end of the 
trust period (125 years from the date upon which the member became a member of the IBM 
Group Life Assurance or Pension Plan), the trust fund will be split between all of the Settlor’s 
children and remoter issue then living.  The fund will be split between them ‘per stirpes’ 
which means that each branch of the family will receive a specified share.  For example, if a 
Settlor has two children, each of them will receive half of the trust fund.  However, if one of 
those children dies before the end of the trust period leaving three children of their own, 
then those three grandchildren of the Settlor will share equally the half-share that their 
parent would have received, had that parent been alive at the end of the trust period.  
 
Clause 6  Ultimate Trusts 
 
In practice, all the trust fund and its income will almost certainly be distributed by making 
use of the powers in clauses 2 to 5.   Clause 6 is a fall back provision, and if ever it becomes 
operative, then the trust fund will be split equally between all of the Beneficiaries living at 
the time of the creation of the trust.  If any of the Beneficiaries have died before this clause 
comes into effect, then the estates of those Beneficiaries will receive the share which that 
Beneficiary would have received.   
 
Clauses 7 & 8  Addition and Exclusion of Beneficiaries 
 
The trustees have the power, by deed, to remove or add potential Beneficiaries.  The power to 
remove is included partly for tax reasons:  future changes to the law may make it desirable to 
exclude a particular person or persons from being even a potential Beneficiary.  The point of 
the power to add is to give flexibility, so that other beneficiaries can be brought in.  Often the 
personal circumstances of the Settlor change, making a change in the terms of the trust 
desirable.  It is important that the Settlor keeps this in mind so that, if appropriate, he can 
request the trustees at a later stage to alter the Beneficiaries to add or exclude individuals.  An 
Excluded Person can be brought back into the class of Beneficiaries if the Settlor wishes it.  
 
The beneficiaries must be people who qualify as potential recipients of the lump sum death 
benefit under the relevant IBM Plan (as listed above).   
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Clauses 9 &10  Extended Power of Maintenance and Advancement 
 
These clauses deal with a statutory power given to the trustees which enables them to 
advance capital and accumulate or apply income for the maintenance of minor Beneficiaries 
who have an entitlement under the trust.  The clauses may not be necessary because under 
the terms of the trust as drafted, no Beneficiary has any entitlement as the trustees have 
such wide discretion. However, the trustees could create an interest for a Beneficiary and in 
these circumstances, it would be helpful to extend the statutory powers.  
 
Clause 11  Appointment of New trustees 
 
The Settlor can appoint additional trustees of the trust.  No person has the power to remove 
trustees, though ultimately the Court can do so. After the Settlor’s death, the trustees have 
power to appoint new trustees.  
 
Clause 12  Exclusion of Settlor and Spouse or Civil Partner 
 
The Settlor and his or her spouse or civil partner is excluded from benefitting from the trust 
during the lifetime of the Settlor.  Since the trust will only have £10 in it, this is not of much 
practical importance and is included here just for tax reasons.  On the death of the Settlor, 
the widow, widower or surviving civil partner of the settlor can benefit under the trust 
because they are no longer a spouse or a civil partner.  
 
Clauses 16 & 17 Release of Powers and Power of Amendment 
 
These clauses enable the trustees to restrict the powers given to them under the trust, and 
also to amend them.  In most cases, these clauses would not be used – they are just to 
provide flexibility, in case it is needed.   
 
Schedule 1 - sets out the initial trust fund which is a nominal sum of £10.  On the death of 
the Settlor, the trust fund will hold the death benefit.  
 
Schedule 2 - sets out the administrative provisions which are available to the trustees.  The 
purpose of these is to enable the trustees to deal with the trust fund in the most appropriate 
way.  In many cases, the majority of these powers may not be used, but it is important to 
include them just in case.  
 
Schedule 3 - sets out any Excluded Persons.  
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These comments are intended as a guide and not as definitive legal advice.  Please refer to 
your solicitor for legal advice if required. 


